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1.
IN THE NEWS
Right to request time off for training will not be extended in April 

The Government has announced that it will not extend the right to request time off for training to those employed by small and medium-sized employers in April 2011. Following consultation, the Government has delayed implementation so that 'the right balance is struck between support for training and the need to minimise the burden of regulation for smaller companies'. 
Managers lack confidence when dealing with underperformance

According to the 2011 XpertHR managing underperformance survey, 6 out of 10 employers do not believe that their managers are confident and competent in managing underperforming staff.

The five main performance problems employers stated that they faced were: high levels of sickness absence; the capability of the individual; poor attitude or behaviour to colleagues; poor standard of work; and failure to meet set objectives.

Employers considered the most effective strategy in managing underperformance to be providing regular informal feedback and guidance to the individual.

Despite the lack of confidence in line managers' ability to deal with unsatisfactory performance, more than 9 out of 10 organisations said that management take principal responsibility for dealing with it. Rachel Suff, author of the report, said: "If line managers are going to be up to the task of effectively managing performance - and underperformance - they need the support to discharge this responsibility.  Appropriate training in the necessary skills is the bedrock of that support."

2.
CASE LAW

Contractual terms:
Morgan v Network Europe Group Ltd, EAT 

Mr Morgan was employed as a storekeeper. His employment started on 1 November 2005.  On 29 November 2005 he signed a statement of terms and conditions of employment, agreeing to be bound by the conditions there set out.  He also acknowledged receipt of the company handbook.  Neither that statement of terms of conditions nor the handbook made any provision for payment during lay-off. 
On 20 March 2008 a new handbook was sent to him. This stated “It is important for you to read the Handbook carefully as this, together with your Contract of Employment, sets out your main terms and conditions of employment.” The new handbook provided that lay-off would be without pay other than the statutory guaranteed pay. Mr Morgan was laid off in February 2009 and did not receive full pay. He brought a claim in the employment tribunal alleging unlawful deduction from wages. 
The Employment Judge dismissed his claim on the ground that he had received the new handbook, had signed for it and was bound by it. It could be implied that he had accepted the changes by continuing to work under the contract and accepting remuneration. Mr Morgan appealed.
The EAT held that in signing for the new Handbook Mr Morgan had not consented to be bound by the new terms and conditions contained in it. If he had signed a declaration that he was agreeing to the terms and conditions as set out in the new handbook and in particular the provision regarding lay off then he could have been correctly found to have expressly agreed to the variation. Without any express acceptance the employer has to rely upon deemed acceptance of a unilateral variation by acquiescence. In continuing to work the employee could be deemed to have accepted new terms imposed that have an immediate affect, for example, changing the wage or perhaps altering job duties. In order to avoid deemed acceptance in those circumstances the employee must expressly reject the change, either refuse to implement it or make it plain that by acceding to it, they are doing so without prejudice to their contractual rights.  Where the alleged variation does not have an immediate affect and the employee does nothing, his conduct is entirely consistent with the original contract continuing and he cannot be taken to have accepted the variation by conduct. In conclusion the Employment Judge was wrong as a matter of law, to find that Mr Morgan was deemed to have agreed to the new lay-off term.  That term was not specifically drawn to his attention and there was no express agreed variation.  His claim for unauthorised deductions succeeded and he was awarded wages for the period 27 February - 22 May 2009, less the guaranteed pay which he received during that period.  
Disciplinary Procedures:

Vision Security Group Ltd t/a VSG v Goodyear, EAT
Mr Goodyear was employed as a security team leader at a shopping centre in Blackburn. On 5 May 2009 he asked two individuals to leave. He knew that at least one of them was banned from the centre. The two shoppers returned to the centre and started abusing and threatening other security officers. Mr Goodyear grabbed one by the arm and moved him away from where there happened to be CCTV. During the following confrontation Mr Goodyear punched the person in the face in order to defend himself. 
The incident was investigated by Mr Goodyear's employer. Mr O'Keefe was appointed to investigate and he concluded that that Mr Goodyear had deliberately taken the person out of the view of the cameras in order to have a fight with him. He dismissed Mr Goodyear for gross misconduct. Mr Goodyear appealed. 
The appeal concluded that the dismissal decision should stand but on the grounds that Mr Goodyear had used excessive force rather than the for original grounds of dismissal. Mr Goodyear claimed unfair dismissal. 
The Tribunal found that at every stage of the disciplinary process the employer had acted outside the band of reasonable responses. The investigation had been conducted by Mr O'Keefe who had from the start formed an immediate and settled view as to Mr Goodyear's guilt. His belief was not based on the supporting evidence.  He had acted as the investigator, he had conducted the disciplinary hearing and he had imposed the disciplinary sanction without providing Mr Goodyear with details of the other parties he had consulted or giving him a proper opportunity to present his evidence in the disciplinary hearing. The dismissal was unfair. The employer appealed on the basis that the Tribunal should have reduced any compensation on the basis of the Polkey principle. 

The EAT observed that Polkey applies where there has been a finding of unfair dismissal but it was found appropriate to reduce compensation on the ground that the dismissal would have been fair had a proper procedure been carried out. In reaching that conclusion compensation may be limited to the time that following a fair procedure would have taken. However the finding of unfair dismissal by the Tribunal here was not simply due to a procedural failure. The employer had handled the whole incident so badly the issue of Polkey did not even arise. The dismissal was not inevitable or to any extent likely should those procedural defects have been remedied. Accordingly, the appeal was dismissed. 

3.
NEW AND PROPOSED LEGISLATION
Draft Retirement Age Regulations published 
The Government published the draft Regulations on Thursday 17 February. Acas guidance has been updated to reflect the current position with regard to future retirements. 
The original Acas guidance had referred to retirement notices being ineffective if the date of retirement fell on or after 1 October 2010. This has now been deleted to reflect the fact that the current age regulations allow for an employer to lawfully give up to 12 months notice from 5 April 2010.
In summary retirements that have already begun can continue to completion if:

· the notification of impending retirement was issued by the employer on or before 5 April 2011;
· the intended date of retirement falls before 5 April 2012;
· the retirement procedure, as set out in the Employment Equality (Age) Regulations 2006 is followed; and
· the employee is at least 65 years of age (or the employer's normal retirement age) on or before 30 September 2011. 
Government publishes details of changes to Vetting and Barring Scheme
The Government has published its plans for a reformed vetting and barring regime.  Registration for the first wave of workers and volunteers with the vetting and barring scheme was halted in June 2010 so that the system could be scaled back to ‘common sense levels’. The necessary legislative changes are included in the Protection of Freedoms Bill. The Bill is expected to receive Royal Assent by early 2012, with the new regime introduced as soon as possible after this.
The proposals include:
· merging the Criminal Records Bureau and Independent Safeguarding Authority; 
· providing an online checking function for employers and applicants; 
· reducing the number of positions requiring checks to just those working most closely and regularly with children and vulnerable adults; 
· portability of criminal records checks between jobs;
· removing a requirement for those working or volunteering with vulnerable groups to register with the VBS and then be continuously monitored by the ISA;  
· preventing employers from requesting criminal records checks on individuals even though they know they are not entitled to them; and
· setting up reviews to ensure that CRB checks do not deter people from volunteering.
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