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1.
IN THE NEWS
Employers face £250 a year tax in allowing employees to park at work

Over the last three years consideration has been given in various quarters to the idea of local councils imposing a "workplace parking levy" on employers which provide parking places for employees' cars.  

A report in the Daily Telegraph suggests that the idea is now being actively considered by various councils, including those in Bournemouth, Bristol, Cambridge, Leeds, Milton Keynes, Oxford, York, Devon, South Somerset and Wiltshire.

Back payment of VAT could cost UK companies £100 million a year 

Companies could potentially face substantial claims from the taxman for back payment of VAT on retail vouchers given to employees as part of salary sacrifice schemes. This follows the European Court of Justice ruling in Astra Zeneca UK Limited -v- HMRC that the company must pay VAT on shopping vouchers it had passed on to staff in lieu of salary. An article in People Management suggests the ruling opens the way for claims by HMRC against companies providing similar schemes. 

Regulation on 'one-in, one-out' basis from September 2010 

The Government has announced details of its new 'one-in, one-out' approach to regulation. 
From 1 September 2010, Ministers will not be allowed to introduce new regulations imposing costs on business or the third sector without identifying current regulations with an equivalent cost to be removed. Regulations made in response to emergencies or to address systemic financial risks will be excluded from the rule. The Government has also confirmed in response to comments on its 'Programme for Government' that it is reviewing specific areas of burdensome regulation such as employment law and health and safety.

The one-in, one-out rule will initially apply to domestic legislation, although the Government has stated it intends to expand the system in due course. Until then, Ministers will take a 'rigorous approach' to regulation emanating from the EU by engaging earlier in the Brussels policy process, taking strong cross-Government negotiating lines and ending the 'gold-plating' of EU legislation. 
The RPC will also analyse proposals for implementing EU legislation in order to improve the accuracy and quality of Impact Assessments and ensure that transposing EU rules into UK law does not put British business at a competitive disadvantage relative to other European companies.

Consultation on guidance about definition of disability in Equality Act 2010

The government has published a consultation on "Guidance on matters to be taken into account in determining questions relating to the definition of disability".  Consultation closes on 31 October 2010.
The introduction summarises the purpose of, and requirement, for the consultation as follows:-

"New guidance needs to be introduced to assist adjudicating bodies in applying the definition of disability for the purposes of the Equality Act 2010. In general, the definition of disability in the Act is similar to that which applied for the purposes of the Disability Discrimination Act 1995 (DDA). However, the Act has introduced a simplification. Unlike the DDA, it does not require a disabled person to demonstrate that, where their impairment adversely affects their ability to carry out a normal day-to-day activity, that activity involves one of a specified list of capacities, such as mobility, speech, or the ability to understand".

Consultation on the future of the right to request time to train policy

With effect from April 2010 employees of more than 26 weeks standing working for large businesses (250+ employees) have had the right to request time away from their core duties to undertake any training that will "help them to be more productive and effective at work, and that helps their employer to improve productivity and business performance". The training may be on site or elsewhere. 

Under previously announced proposals, put forward by the previous government, this right is to be extended to employees of smaller companies as from April 2011. 

However now, as part of the Coalition Government review of all regulations "in a bid to reduce burdens on business", a new consultation document has been published. The government is considering whether the  Employee Study and Training (Eligibility, Complaints and Remedies) Regulations 2010 which set up the ‘right to request time to train’, should be revoked in their entirety or whether the right should be retained for employees of large organizations or extended to employees of smaller ones as planned. 

There is a short consultation period closing on 15th September 

2.
CASE LAW

Age discrimination:
Canadian Imperial Bank of Commerce v Beck, EAT

Mr Beck was employed as the Head of Marketing. However there had been concerns expressed regarding his suitability to do the job. In March 2008, an e-mail from Mr Beck's second line manager, Mr Meloche, to his superiors described Mr Beck and his team as "simply not right", and stated that "we need to rebuild". Mr Beck was made redundant and an employment agency was instructed to recruit a Head of European Derivatives Marketing. The person specification for the position referred to the Bank "seeking a younger, entrepreneurial profile". Mr Beck brought claims for unfair dismissal, a protective award and age discrimination. He argued that he met all aspects of the new role except the requirement to be “younger” – he was 42 years old. The Tribunal agreed finding the redundancy was a sham. The Bank appealed.  

The EAT noted that the Tribunal had found that the underlying reason for Mr Beck's dismissal was that Mr Meloche regarded him as "not right for the business”. It had been correct for the Tribunal to take into account the deliberate inclusion by the Bank in the person specification of the word “younger”. This had been included even though the Bank's Head of HR had advised against it. The evidence that Mr Meloche had tried to explain that the word "younger" meant "less senior" and, hence, less expensive needed also to be taken into account as did the eventual appointment of a 38-year-old to the post. The EAT agreed with the Tribunal that the word "younger" in the person specification constituted the "clearest possible evidence of potential age discrimination" and in these circumstances the burden of proof under Employment Equality (Age) Regulations 2006 passed to the Bank to prove discrimination had not occurred. 
In relation to Mr Meloche's evidence the Tribunal had been entitled to find that this had been more of a "rationalisation" argument than a genuine reason for the treatment of Mr Beck. In the circumstances the Bank had not discharged the burden of proof and the finding of age discrimination was upheld.

The issue also considered on appeal was whether "a week's pay" should include a discretionary bonus payment for calculating a protective award under TULRCA. Mr Beck's salary was £125,000 but for his dismissal he would have been entitled to be considered for a discretionary bonus that amounted to a much greater sum than his salary. The EAT upheld the decision of the Tribunal that the amount of "a week's pay" should be based only on salary. 

Constructive dismissal:
Christie v Johnston Carmichael, EAT 

Mr Christie was employed as a general tax adviser in a firm of chartered accountants and business advisers. He had no professional qualifications until 2007 when he became a member of the Chartered Institute of Taxation. After qualification he sought a higher salary and more specialist tax work. This was not available at the office where he was based. 
Discussions took place with him regarding a possible transfer to another office to carry out a more specialist role. However it was intended that the majority of his existing client base would remain at the original office. Mr Christie objected to losing his client base and resigned claiming constructive dismissal. He was told that he would not be required to work during his notice period but he would be placed on garden leave. He was reminded of his restrictive covenants, including a requirement not to contact clients. 
The employer subsequently became aware that he had despite this warning still contacted clients and he was warned that he could be summarily dismissed. Mr Christie responded that his employment contract was "at an end" and filed claims for constructive unfair dismissal and breach of contract. The Tribunal found that he had not been constructively unfairly dismissed. The discussions regarding his client lists and the fact he was placed on garden leave did not give grounds for him to resign. However it did find that he had been wrongfully dismissed during the notice period as a result of the correspondence between the employer and him. He was awarded compensation for the remainder of his notice. The employer’s counterclaim for repayment of course fees was dismissed due to the finding of wrongful dismissal. Mr Christie appealed and the employer cross-appealed in relation to the course fees.

The EAT held that Mr Christie was not wrongfully dismissed. He had originally resigned giving three months' notice. During that notice period although he had contacted clients in breach of his covenants the employer had not dismissed him. Mr Christie had resigned and the employer had accepted the resignation. 
The Tribunal had been right to find that placing him on garden leave did not give grounds to claim constructive dismissal even where there was no express right to do so in the contract. Mr Christie did not have a "right to work" during his three month notice period. He would not be "de-skilled" by not working and he was still able to study privately. The employer’s cross-appeal regarding the course a fee was successful as he had not been dismissed the employer was entitled to repayment of the course fees. 

Disability discrimination:

Aylott v Stockton on Tees Borough Council, Court of Appeal

Mr Aylott suffered from a bipolar affective disorder. He began employment with the Council in a non-managerial role before being appointed Business Support Manager a year later. 
Mr Aylott began to have problems with his new responsibilities and, in particular, disputes arose with colleagues. He submitted a list of 17 grievances alleging assault, harassment, bullying and failure to have regard to his state of health. He later made a request for reasonable adjustments to his working practice to help him continue working effectively. He was placed on paid leave. The allegations were investigated and in due course rejected. 
The report compiled by his employer contained a recommendation that Mr Aylott did not “return to employment until such time as his bipolar condition is demonstrably stabilised over a period of time.” It recommended that only when this was achieved should he return and then placed in a position with no line management responsibility. 
Mr Aylott appealed and it was agreed he would return to work the following month in a different team in which he would have no line responsibility for staff. He returned to work and for a time all went well but following some time off with chest problems he was subjected to close monitoring and strict deadlines impose in relation to his work. Within 2 weeks he was sick again with stress. 
A memo was sent from his line manager to HR "to discuss how we manage [the claimant] out of work." A subsequent medical report stated that the claimant was unfit to return to work on account of his mental condition. He was dismissed and made claims for unfair dismissal and disability discrimination. 
The Tribunal found in his favour. He had been unfairly dismissed, subject to disability related discrimination and the employer had failed to make reasonable adjustments. 
However, on appeal, the EAT held that the ET had applied the wrong test for disability related discrimination. This was because, following Malcolm, the comparator had to be a person to whom the same circumstances applied but for the disability. 

In the Court of Appeal Mummery L.J. confirmed that, since Malcolm, the proper comparator in cases of disability-related discrimination is 'someone who had behaved in the same way as the person concerned, but [who] did not suffer from that person's disability'. It was observed that since the change in the comparator there has been a shift in focus in disability discrimination claims to the failure of the duty to make reasonable adjustments. The judgment supported this adjustment pending the changes to be brought about by the Equality Act.  

3.
NEW AND PROPOSED LEGISLATION
Government announces 1 October provisions in Equality Act

The Government Equalities Office (GEO) has published a list of the Equality Act 2010 provisions which will come into force on 1 October 2010. Stating that "the vast majority" of the Act's provisions will come into force on that date, the list includes:

· The "basic framework of protection against direct and indirect discrimination, harassment and victimisation in services and public functions; premises; work; education; associations, and transport".
· The new concept of "discrimination arising from disability", to restore the protection from “disability-related discrimination” lost as a result of Malcolm. 

· Preventing employers from asking pre-employment health questions, except in specified circumstances (section 60). 

· Making pay secrecy clauses unenforceable (section 77). 

· New powers for employment tribunals to make recommendations in relation to the workforce as a whole (section 124). 

· The general provisions allowing voluntary positive action (section 158).
The GEO also sets out provisions that it is still considering how to implement, including:

· Combined discrimination (section 14). 
· Gender pay gap information (section 78). 
· Provisions relating to positive action in recruitment and promotion (section 159).
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